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Non-Residents Carrying on
Business in Canada
More and more non-resident companies are expanding into Canada. Often these non-resident companies
do not realize that by carrying on a business in Canada, even if they do not incorporate a Canadian
corporation, they assume domestic tax obligations and responsibilities. It is important that non-residents
recognize these obligations and responsibilities and seek Canadian tax and legal advice prior to selling their
goods or services in Canada. This paper summarizes some of the more significant Canadian tax issues
that non-resident companies must consider when carrying on business in Canada directly.

A Non-Resident’s Income Tax Obligation
in Canada
The Income Tax Act (Canada) (the “Act”) sets out the
liability for income taxes payable by non-residents, including
individuals and corporations, in paragraph 2(3)(b):
“Where a person who ... carried on a business in Canada at any
time in the year ... an income tax shall be paid as required by
this Act, on the person’s taxable income earned in Canada...”
The term “business” includes a profession, calling, trade,
manufacture or undertaking of any kind whatsoever. It also
includes an adventure or concern in the nature of trade.
Selling goods or services into Canada from a foreign location
would typically not cause a non-resident to be considered
to be carrying on business in Canada, however, the sale of
goods or services through an agent or employee in Canada,
soliciting sales at a trade show, sending employees to perform
services while physically in Canada or renting a warehouse or

other physical location in Canada would all likely constitute
carrying on business in Canada.

Canada’s Income Tax Treaties and the
Definition of a “Permanent Establishment”
Canada has tax treaties with several countries in an effort to
prevent taxpayers from being subject to double taxation on
certain types of income. These tax treaties take priority over
domestic tax law.
In each of Canada’s tax treaties, the general rule is that
business profits of a non-resident will not be taxable in
Canada unless the non-resident carries on business in
Canada through a “permanent establishment”.
A “permanent establishment” is a fixed place of business
through which the business of the taxpayer is wholly or
partly carried on.
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A “permanent establishment” includes: a place of
management, a branch, an office, a factory, a workshop, a
mine, an oil/gas well, a quarry or a building site, construction
or installation project lasting longer than 12 months.

Obligation to File a Canadian Income
Tax Return and the Voluntary Disclosures
Program

There are some exclusions from the definition of a
“permanent establishment” in Canada’s tax treaties. For
example, a fixed place of business in Canada used solely
for the maintenance of a stock of goods or merchandise
belonging to the non-resident for the purpose of storage,
display or delivery will not be considered a “permanent
establishment”. In addition, a non-resident shall not be
deemed to have a “permanent establishment” in Canada
merely because the non-resident carries on business in
Canada through a broker, general commission agent or any
other agent of an independent status, provided that such
persons are acting in the ordinary course of their business.

If a non-resident corporation carries on business in Canada
but is not subject to Canadian income tax because it does
not have a “permanent establishment” based on the relevant
tax treaty, the non-resident corporation will still have an
obligation to file a Canadian corporate income tax return.

Conversely, there are provisions in each of Canada’s tax
treaties which will deem a non-resident to have a “permanent
establishment” in Canada. For example, a person acting in
Canada on behalf of a non-resident, other than an agent of
independent status, shall create a “permanent establishment”
in Canada for the non-resident if such person has and
habitually exercises an authority to conclude contracts.

This corporate income tax return is an information-based
return and is commonly referred to as a “Treaty Based” tax
return. A Canadian corporate income tax return is due
no later than six months after its fiscal year-end and
there are penalties for non-compliance.
If a non-resident corporation has been carrying on business
in Canada for several years and has never filed a Canadian
tax return and has never received a request to file a Canadian
income tax return, it may be eligible to make a disclosure
under the Canada Revenue Agency’s Voluntary Disclosures
Program. This is an amnesty program that has the authority
to waive penalties for taxpayers who have not been compliant
with their Canadian tax reporting and filing obligations.
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Providing Services in Canada and
Withholding Taxes

Employer Tax Issues, Obligations and
Employment Income

Under Canadian domestic tax law, every person in Canada
who makes a payment to a non-resident for services
performed while the non-resident is physically present in
Canada (or its employees are physically present) is required
to withhold 15% of the gross amount paid. The withheld
amount(s) must be remitted to the Canada Revenue Agency
on behalf of the non-resident.

A non-resident corporation who sends one or more of its
employees to perform services in Canada will be required to
follow Canadian domestic payroll tax law and will be subject
to the following obligations:

As discussed above, if the non-resident does not have a
“permanent establishment” in Canada and it is a resident in
a country that Canada has signed a tax treaty with, it
will not be subject to Canadian income taxes. Therefore,
when it files its annual “Treaty-Based” tax return, the nonresident will receive a refund of any monies withheld and
remitted to the Canada Revenue Agency by the payor.
Alternatively, a non-resident may be able to apply for a
“Treaty-Based Regulation 105 Waiver” to exempt it from
being subject to the 15% withholding requirement. A waiver
may be granted by the Canada Revenue Agency when a
contract or agreement requires a non-resident corporation (or
its employees) to be physically present in Canada for 180 days
or less.

• The non-resident will be required to register with the
Canada Revenue Agency for Canadian payroll purposes;
• The non-resident will be required to withhold a
prescribed amount of Canadian personal income taxes
from each pay cheque on behalf of each individual
employee in respect of employment services performed
while s/he is physically present in Canada. The withheld
amounts will have to be remitted to the Canada Revenue
Agency on a timely basis in accordance with prescribed
due dates;
• The non-resident may be required to withhold, remit
and/or make Canadian Pension Plan and Employment
Insurance contributions to the Canada Revenue Agency
(U.S. resident employers are generally exempt from this
requirement).
Salaries, wages and other remuneration earned by a nonresident employee will be taxable in Canada to the extent
that the employee does not meet an exception found in the
relevant tax treaty.
Canada’s tax treaties will exempt income in respect of
an employment exercised in Canada if the non-resident
employee is present in Canada for 183 days or less in any
twelve month period.
Under the provisions of the Canada-U.S. Tax Treaty,
employment income earned by a U.S. employee while present
in Canada will also be exempt from Canadian income tax if
the annual amount does not exceed $10,000 Canadian.
If a non-resident individual’s employment income is exempt
from Canadian income taxes under one of Canada’s tax
treaties, the employee can file, or the employer and employee
can jointly apply for, a “Treaty-Based Regulation 102 Waiver”.
If the waiver application is accepted by the Canada Revenue
Agency, the non-resident employer will be absolved of the
Canadian personal income tax withholding requirements.
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Harmonized Sales Tax (HST) / Goods &
Services Tax (GST) for Non-Residents
GST is a tax that applies to most goods and services sold
in Canada. Most provinces in Canada have combined their
provincial sales tax regime with the federally administered
GST. This single combined tax is referred to as HST. The
HST rate ranges between 13% - 15% depending on the
participating province. For provinces that have not combined
their provincial sales tax regime with the GST, the GST rate is
5% and is charged in addition to the province’s sales tax.
Non-residents who are “carrying on business” in
Canada must register and charge GST or HST on most
goods and services they sell in Canada when their
revenues in Canada exceed $30,000. Alternatively, a
non-resident who is “carrying on business” in Canada can
voluntarily register and charge the GST and HST rather than
wait until their sales exceed the $30,000 threshold. GST/
HST registrants are entitled to claim the GST/HST paid on
expenditures used in their business as a refund, commonly
referred to as an input tax credit (ITC). Any ITCs claimed
can offset any GST/HST collected. The difference must
either be remitted to the Canada Revenue Agency (i.e. GST/
HST collected exceeds the ITCs) or will be refunded (i.e.
ITCs exceed the GST/HST collected).
Whether a person is “carrying on business” in Canada

for the purposes of GST/HST is a question requiring the
consideration of all relevant facts. A non-resident can be
“carrying on business” in Canada for the purposes of GST/
HST even if it does not have a “permanent establishment”
in Canada. The factors that should be considered in
determining whether a non-resident is “carrying on business”
in Canada for GST/HST purposes include:
• the place where agents or employees of the
non-resident are located;
• the place of delivery;
• the place of payment;
• the place where purchases are made or assets
are acquired;
• the place from which transactions are solicited;
• the location of assets or an inventory of goods;
• the place where business contracts are made;
• the location of a bank account;
• the place where the non-resident’s name and
business are listed in a directory;
• the location of a branch or office;
• the place where the service is performed; and
• the place of manufacture or production.
Non-residents that are “carrying on business” in Canada for
GST/HST purposes and register for GST/HST must provide
the Canada Revenue Agency with a security deposit. The
initial amount of the security deposit is 50% of the estimated
net tax (i.e. GST/HST collected less ITCs), whether positive
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or negative, during the 12-month period after registration.
For subsequent years, the amount of security will be equal to
50% of the actual net tax for the previous 12-month period
whether this amount is positive or negative. The maximum
security deposit that the Canada Revenue Agency may require
is $1 million, and the minimum is $5,000. If a non-resident
estimates that it will sell or provide taxable goods and services
in Canada of not more than $100,000 annually and its net
GST/HST will be between $3,000 remittable and $3,000
refundable annually, a security deposit is not required.

When a non-resident registers for the GST/HST, they will be
given a reporting period. Reporting periods are the periods
of time for which they must file their GST/HST returns. For
each reporting period, a non-resident will have to prepare
and send the Canada Revenue Agency a GST/HST return
showing the amount of GST/HST collected from its sales
and the amount of ITCs it is claiming. A reporting period
is based on the total annual taxable supplies of goods and
services made in Canada in the non-resident’s previous fiscal
year.

GST/HST Reporting Periods
Annual taxable supplies
threshold amounts

Assigned reporting period

$1,500,000 or less

Annually

More than $1,500,000
up to $6,000,000

Quarterly

More than $6,000,000

Monthly

If a non-resident’s reporting period is monthly or quarterly, it will have to file its GST/HST
return and remit any amount owing no later than one month after the end of its reporting
period. If the reporting period is annually, it will have to file its return and remit any amount
owing no later than three months after the end of its fiscal year.
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